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PEPRA Felony Forfeiture




Forfeiture of Benefits under Subsection (b)

Subsections (b)(1) and (c)(1) of these provisions are
relevant to this discussion. Subsection (b)(1) states the
following in pertinent part:

e (b)(1) If a public employee is convicted by a
state or federal trial court of any felony under
state or federal law for conduct arising out of
or _in the performance of his or her official
duties, . . . he or she shall forfeit all accrued
rights and benefits in any public retirement
system in which he or she is a member to the
extent provided in subsection (c) and shall not
accrue further benefits in  that public
retrement system, effective on the date of
the conviction. (Emphasis added.)




Forfeiture of Benefits under Subsection (c)

(c)(1) A member shall forfeit all the rights and
benefits earned or accrued from the earliest date of
the commission of any felony described in
subdivision (b) to the forfeiture date, inclusive. The
rights and benefits shall remain forfeited
notwithstanding any reduction in sentence or
expungement of the conviction following the date
of the member’'s conviction. Rights and benefits
attributable to service performed prior to the date of
the first commission of the felony for which the
member was convicted shall not be forfeited as a
result of this section. (Emphasis added.)

“Forfeiture date” means the date of the conviction.
(Section 7522.72(c)(3)).



Incapacity




Timing of Incapacity is a Factual Issue




Hypothetical 1




Hypothetical 2




Termination for Cause
Haywood/Smith




Smith v. City of Napa (2004) 120 Cal.App.4™ 194.




Smith - Equitable Exceptions for Maturity Date

Example 1: Delay of Application Filed Before Dismissal

If a member’s impending ruling on his disability
retirement application was delayed through no fault of
the member until after the dismissal, the memiber’s right
to a disability retirement may survive the dismissal

Example 2: Medical Evidence of Permanent Incapacity
Prior to the Event Which Gave Cause to the Dismissal

The court stated that if there was unequivocal medical
evidence establishing that the member was
permanently incapacitated prior to the event which
gave cause to the dismissal, the member’s right to a
disability retirement would survive the dismissal. The
court stated for Smith, there was not “undisputed”
evidence “that a favorable decision on his claim would
have been a forgone conclusion (as perhaps with a loss
of limb).”
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New Standard for Incapacity?




Deputy in Hypothetical 2




Martinez v. Public Employees’ Retirement System
(2019) 33 Cal.App.5th 1156









